May 2014 ———

CESDIP Forensic Psychiatry and Psychiatrists in Criminal
Centre de Recherches Justice in Europe.A Comparative Study of England,

Sociologiques sur le Droit Spain, Rumania, Sweden and France
et les Institutions Pénales

UMR 8183

Jennifer BOIROT is a doctoral student at the CESDIP and Temporary Teaching and Research Assistant
(ATER) at the University of Versailles-Saint-Quentin-en-Yvelines. She is completing a thesis on the evolution
of the role of forensic psychiatrists in sexual violence cases in Europe.

www.cesdip.fr

T:)r the contemporary criminal justice system, the judicial truth concerning an offence is not established metely by finding the offender and ap-

plying a legal sanction, it also involves understanding the motives and circumstances surrounding the act, so as to deal with the offender more ade-
quately. Recourse to psychiatry and psychology now enables specialists in these fields to provide information that is henceforth considered essential for
understanding the defendant’s personality, accounting for the acts and handling the legal case. Forensic psychiatrists have therefore become an all-
important part of the penal and judicial process in Europe.

However, these trends have resonated diversely in the construction and organisation of forensic psychiatric expertise within the criminal justice sys-
tem in different countries.

Our investigation of a number of countries (England, France, Spain, Rumania and Sweden) has brought to light enormous disparities in forensic
psychiatrists’ status and in the “institutional” organisation of forensic psychiatric expertise.

Observation of the dynamics of the construction of expertise provides a good understanding of the stakes connected with the forensic psychia-
trist’s role in criminal justice and the judicial process in Europe at each stage in the procedure (from investigation up to trial, from assignment to the
task up to use of the forensic report).

The hybrid status of forensic psychiatrists in Europe, ranging from “simple” occasional partners providing expertise as a complementary activity (in
England, Spain, and France) to public employees for whom this is full-time work (in Sweden and Rumania), affects the way the person is examined.
The resources and methods used to draft a report differ, depending on whether the expertise is “public”, collegiate and multidisciplinary (in Sweden and
Rumania) or “private” and individual (in England, Spain and France).

The content of reports is much the same, however: the “typical bare bones” of criminal psychiatric expertise revolve around the issues of evalua-
tion of the person’s responsibility (liability), dangerousness and risk of recidivism. This convergence indicates a degree of homogeneity regarding the
conception of the forensic psychiatrist’s task in the five countries studied.

Methodology

“Expert” in forensic psychiatry can mean a number of things. In France, the notion of expert judiciaire (judicial expert) is a sui generis notion,
its status and organisation being specifically French. For this reason, a study approaching psychiatrists in charge of drafting forensic psychiatric
reports through an a priori search for “the” “French-type” of forensic psychiatrist would not be very fruitful. In our attempt to account for the
many types of expert psychiatrists in Europe, we used an a posteriori approach, starting from the forensic psychiatric report and then seeking its
writers. We therefore focused on the task of psychiatrists commissioned to draft forensic psychiatric reports on defendants during the judicial
process. What is meant here by such reports are the documents accounting for examination by one or several psychiatrists (private or public
judicial experts) at the request of a judge or of one of the parties, and aiming primarily at determining the degree of the person’s discernment at
the time the offence was committed, establishing whether they suffer from any psychiatric pathology or mental disorder, assessing their person-
ality, and their dangerousness and risk of recidivism.

Field work was punctuated by four several-month-long research trips to countries other than France which afforded genuine immersion in
the specialist’s working world.

The methodology (semi-structured interviews, observation of hearings, consultation of legal case files and of forensic psychiatric reports)
was applied uniformly to the five countries studied'. 65 interviews (43 with forensic psychiatrists, 22 with judges) and 106 observations (20 of
hearings, 10 of expertise operations, 76 consultations of written reports) were conducted.

Forensic psychiatrists in Europe: sociography of a split personality

Before the contours of forensic psychiatry in Europe can be traced, two seemingly simple questions, essential for any understanding of the stakes
of expertise, must be answered: who are those “forensic psychiatrists”? How is the “profession”? organised? Indeed, the legal status and structure of ex-
pertise orient the way in which experts and judges interact during the judicial process. Knowledge thereof enables us subsequently to understand how

1We wish to thank the universities and research laboratories for their help in establishing academic partnerships and financing our stays abroad: the Centre de Recherches Sociologiques sur le Droit
et les Institutions Pénales (CESDIP), the Agence Universitaire de la Francophonie (AUF), the Groupe Européen de Recherche sur les Normativités (GERN) and the European Expertise and Expert Institute
(EEEI), which has supported by grants this doctoral thesis.

2 Professionals are in fact split on the issue of whether « judicial expert » is actually a « profession ». In the case of forensic psychiatric expertise, however, this activity does constitute a full-
fledged profession in Sweden and Rumania, as will be scen below. We have retained the term, for this reason, but in #alics to undetline the reservations surrounding it.
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the law structures these relations to ensure the
independence of the various actors.

Status of the expert and institutional
organisation of psychiatric expertise with-
in the criminal justice system: harmonious
divergence

Whereas university training to become a
physician specialising in psychiatry is appar-
ently quite homogeneous, access to the status
of expert in forensic psychiatry differs enor-
mously among the countries studied.

Two types of statutory and institutional
organisation are observed: expertise is
“private” in England, Spain and France,
“public” or “state-run” in Rumania and Swe-
den.

The former model (“private expertise”)
cotresponds to the “simple” expert psychia-
trist, an “occasional assistant” to the Justice
department3, practicing forensic psychiatry as
a sideline along with his main profession
(private psychiatrist or paid employee of a
public or private medical facility). In England,
Spain and France, practitioners charged with
an expertise mission are paid a lump sum ra-
ther than wages. In other words, in these three
countries the expert’s contribution to the judi-
cial process does not constitute a profession.

In France, practitioners desiring to receive
the status of judicial expert must request their
registration on a list of judicial experts serving
the Court of Appeals and/or the Court of
Cassation. This is a deliberate, optional move,
then, aimed at obtaining recognition of specif-
ic skills susceptible of serving the justice sys-
tem.

In England, as in Spain, there is no such
thing as a “judicial experts card”, or a list es-
tablished by any national courts. In what is
known as an adversarial procedural system,
any practicing psychiatrist in England can per-
form a forensic psychiatric evaluation at the
request of either of the parties (the defend-
ant’s counsel or the Crown Prosecutor). These
parties are free to choose any expert and it is
up to them to provide evidence, including ex-
pettise, and therefore to pay for it.

The fact that there are no lists of experts
in these countries raises not only some practi-
cal problems regarding how to actually find a
practitioner familiar with this type of work,
but some theoretical ones as well, regarding
the principle of “free access to justice”, a “fair
trial” and “equality of arms”. However, to ob-
viate the absence of such a list, companies of
judicial experts and professional groups are
trying to organise the profession by devising
their own lists.

The second model (“public experts”) is
more institutionalised. The State centralises
forensic psychiatric procedures within public
agencies and plays a major role in recruiting,
training and paying experts. In these two
countries the psychiatric expert is a civil serv-
ant of sorts, practicing that activity full time
(in Sweden) or part time* (in Rumania). Here,
expertise constitutes a full-fledged profession.

In Sweden as in Rumania, forensic psychi-
atric examinations are a state monopoly. In
other words, when a judge requests an expert
report he turns to these authorised agencies.
Sweden had three such authorised centres (in
Stockholm, Géteborg and Umea) in 2011, all
directly attached to the Rattsmedicinalverket (the
National Board of Forensic Medicine). Ruma-
nia has a tighter territorial network, with six
Forensic Institutes producing completing ex-
aminations and reports under the supervision
of the National Institute of Forensic Medicine
of Bucharest.

Access to the function of expert psychia-
trist is exclusively controlled by the State.

- In Rumania, psychiatrists charged with
expertise operations must have received spe-
cialised training in forensic psychiatry, a cur-
riculum offered at the end of medical school.

- In Sweden, psychiatrists wishing to work
in centres specialising in expertise must follow
a specific two-year training course at the end
of medical school (one year in a treatment-
oriented forensic psychiatry ward of a psychi-
atric hospital, and a second year in one of the
specialised centres, where they must conduct
at least twenty extensive forensic psychiatric
evaluations and twenty shorter consultations)s.
At the conclusion of this training the psychia-
trist receives the title of Forensic Psychiatrist
and the capacitation to work in these insti-
tutes.

The status of “expert” and the institu-
tional organisation of expertise: state mo-
nopoly and guarantees of independence

Government control of the organisation
of expertise in Sweden and Rumania is pre-
sented by the judges and experts we met as a
guarantee of independence for both the jus-
tice system and for experts, as it serves as a
rampart against any possible bribery of actors
in the criminal justice process.

In this system, there are hardly any rela-
tions between judges and experts during a ju-
dicial procedure. When demanding an expert
evaluation, the judge addresses a forensic in-
stitute, rather than a specialist of his choosing.
It is up to that agency to name a psychiatrist
who will be in charge of conducting the evalu-
ation in accordance with the centre’s specific
organisational rules.

Further, our observations and interviews
show that experts are rarely summoned to
hearings in Sweden and Rumania. Perhaps the
collegiate, multidisciplinary nature of expertise
operations in these two countries may account
for the physical absence of a specialist from
the Boatd at trials. The forensic conclusions
are debated beforehand by various practition-
ers when drafting the report, and are read at
the hearing6

State monopoly, distance in the choice of
the expert and distance from the oral debates
during the trial are the factors forming a struc-

3 There is no clear description of the legal status of
judicial experts in France: “amxiliaire de justice’  or
“occasional assistant to the public service of Justice” ? The
latter seems to have prevailed so far.

4 In Rumania psychiatric experts work alternately, part
-time, as psychiatrists in hospitals and as forensic psychia-
trists.

5 There are two distinct procedures: one leads to a
“forensic psychiatric report” following a four-week obser-
vation petiod, whereas the second, known as « §7 », con-
sists of a one-hour consultation aimed at producing an
advisory opinion on the defendant’s mental state and does
not constitute a full forensic report.

® In conformity with adversarial principles, both
parties are informed, during the procedure, of the conclu-
sions of the report and may request a counter-expertise
and/or, if necessary, request that the court summon the
specialist to appear at a hearing as expert witness.

ture believed to safeguard independence.

This, in any case, is the analysis put for-
ward by the judges of the Constitutional
Court of Rumania when a preliminary ques-
tion of constitutionality was submitted to
them in February 20117. The Court rejected
the appeal on the grounds that the state mo-
nopoly of forensic expertise activities, and of
forensic psychiatry in particular, ensures all
parties of equitable access to Justice: this mo-
nopoly guarantees the independence of the
expert, the quality of the expert evaluations
conducted and the possibility of challenging
the conclusions within independent Forensic
Institutes.

The question of how experts are remuner-
ated is consonant with that of their independ-
ence, and is a corollary, in some respects. In
the private practice system (England, France,
Spain), forensic expertise is performed as an
activity complementary to the main profes-
sion. The legal and statutory independence of
the “private” expert may be compromised by
his or her financial dependency on the com-
missioning party. French, English and Spanish
professionals refute this argument, alleging
that probity is one of the main qualities de-
manded of an expert. According to those pro-
fessionals, the real risk lies elsewhere, in the
“state system”: practitioners whose profession is
expertise ate cut off from the technical and
scientific developments in their field, and thus
tend to loose their competency.

Given these widely diverging conceptions
within the five countries studied — and more
generally, in Europe — the search for a system
offering the best guarantees and susceptible of
generating a consensus turns out to be a com-
plex enterprise. With the Europeanization of
judicial procedutres, the pursuit of harmonisa-
tion through uniformity would be attempting
the impossible.

The experts’ mission in Europe: while
formally diverging, conceptions that
substantially converge

Variations in the status of psychiatric ex-
perts and in the institutional organisation of
expertise affect the way expertise procedures
are conducted. However, in spite of these di-
verging forms, there is substantial agreement
on the ultimate goal of the expert’s mission.

Distinct expertise procedures but similar
contents

Forensic psychiatrists have at their dispos-
al a number of instruments and types of ex-
amination. The two forms of organisation de-
scribed above (public/ptivate) conditon dif-
ferently conducted expertise operations.

In England, Spain and France a single ex-
pert is designated (with some exceptions pre-
scribed by law). The psychiatrist performs a
clinical examination in the form of a one-to-
one talk in his office or in a correctional facili-
ty if the person is in pretrial detention. The fo-
rensic report (a few pages long) is written at
the outcome of the talk.

In Sweden and Rumania a collegiate, mul-
tidisciplinary procedure prevails. The defend-
ant is taken to one of the centres specialising

7 Constitutional Court of Rumania, 8 February 2011,
n° 146, published in the « Monitorul Oficial » n° 314, 6 May
2011.




Table I. Profiles of forensic psychiatrists in the different countries

Country
Profile of
experts

complementary,

Status : .
occasional activity

How status is
attained

complementary,
occasional activi-

ty

complementary, occasional activity

civil servant art
P civil servant, full time

Specific training not compulsory

not compulsory

not compulsory

Sonrce: Jennifer Boirot (thesis)

yes, a compulsory
pretequisite

yes, a compulsory
prerequisite

Table 2. The forensic psychiatric process in different countries

Country

. England
Expertise b

1 to 2 hours

Length (on the average)

Examinations
performed

Practitioners
involved or au-
thors of the foren-
sic investigations

Writing of the

report

in this activity for a period of four days
(Rumania) to four weeks (Sweden). In addi-
tion to the regular clinical examination, a
number of other examinations are performed.
Under the supervision of a forensic psychia-
trist placed “in charge of the team”, several
psychiatrists, psychologists, nurses and social
workers participate in the forensic expertise
and contribute to the final report. Workers in
each “discipline” write a “pre-report” and it is
up to the head of the team psychiatrist to put
together a synthesis in a document of some
twenty-odd pages known as the “forensic psy-
chiatric court report” which is then transmit-
ted to the court.

Table 2 provides a more concise, synthet-

a single psychiatrist

Spain France

1 to 2 hours
(on the average)

1 to 2 hours
(on the average)

a single psychiatrist a single psychiatrist10

ic view of the various procedures, tools and
actors involved.

In spite of these differing procedures, fo-
rensic psychiatric reports are structured rather
homogeneously. As a rule, four or five sub-
headings may be found:

- the defendant’s personality (biography,
schooling and work, medical history, contacts
with the justice system);

- assessment of the person’s mental state
and discernment (diagnosis of any possible
psychiatric pathology or mental disorder dur-
ing the examination and/or at the time the of-
fence was committed);

8In England and Spain, practitioners are assigned a
judicial mission through a judge’s order or a mandate by
the parties requesting an expert evaluation: there is no such
thing as a “judicial expert status” as in the French system.

9This period may be extended to up to two weeks
when required by the circumstances (complexity of the
psychiatric diagnosis, for example).

10England, Spain and France call in a single expert
unless special legal clauses stipulate the need for collegiate
expertise.

Rumania Sweden

- 4 weeks
4 days® (hospital stay)
(hospital stay) 1 to 2 hours

(for “§7 expertise”)

- psychiatrists
- psychologists
- forensics doctors
- nurses & social workers

- 2 psychiatrists
- 2 forensic doctors

- 1 psychologist

- evaluation of the person’s dangerousness
(for himself and for others);

- evaluation of the risk of recidivism;

- treatment recommendations and/or
opinion on socio-judicial probation!!.

This general frame characterizing the
form and content of reports shows that over
and beyond procedural differences there is an
underlying convergence of expectations as to
expertise work.

From diagnosis to “prognosis”: stakes
and debates about the expert’s mission

Whereas the person’s biography is hardly

11In France this is compulsory when the offender is
liable to a sentence entailing socio-judicial probation and an
obligation to seck treatment; in the other countries these
elements are often specified in the reports although the law
does not specifically prescribe them.




open to diverging interpretations (be they
conceptual or practical), the assessment of
their dangerousness and the risk of recidivism
elicit much debate among professionals. In-
deed, the expectations of judges, and hence
the expert’s mission, have changed on this
point. Previously, it was the subject’s psychiatric
dangerousness that was estimated, while there is
now a tendency to estimate their eriminological
dangerousness’2. Whereas forensic psychiatrists
(who are trained physicians and psychiatrists)
are directly competent to deal with the
“medical” aspect of this sort of evaluation, the
issue of the assessment of “societal” rather
than medical dangerousness is a controversial
subject in France, as in the rest of Europe.

Many psychiatrists warn against the dan-
ger of having their mission abusively used for
predictive purposes. Is evaluation a predic-
tion? Certainly not. Being a man of science
does not make an expert a man of prescience.
“We aren’t reading in a crystal ball’, said one
French expert. He went on to say, “We can esti-
mate a person’s dangerousness, and possibly detect
criminogenic situations, but it wonld be illusory to
claim any ability to predict whether the person will
commit a crime.” Nonetheless, the question of
whether there is a risk of recidivism is often
posed as such.

Given these new evaluation missions
(criminological dangerousness and risk of re-
cidivism), some practitioners resort to new
tools, in the form of “actuarial scales”. Re-
course to these statistical instruments is very
frequent in Sweden and has developed in re-
cent years in England, Spain, France and Ru-
mania. The subject is quite controversial
among the professionals we met, including in
Sweden. A more in-depth explanation of the
issue would be required; we will simply point
up some aspects mentioned during our inter-
views.

The presumed objectivity of actuarial
scales, used in response to the suspected sub-
jectivity of classical clinical examination,
should not lead to neglect of the specific lim-
its of all statistics. Beyond criticism of the rep-
resentativeness of the panels on which these
scales are based, the probabilistic nature of the
findings demands that caution be used in in-
terpreting them, as well. For example, actuari-
al analysis shows whether the characteristics
of a given individual place him among the
10% of backsliders within the panel, but it
does not say whether the person will actually
be one of the 10% of recidivists or the 90% of
non-recidivists. Further, in the guise of neu-
tral, objective statistical data, the information
collected is in fact decontextualized, even to
the point of being “subjectless”. Although

12These two notions are often differentiated by the
practitioners we met and in academic writings. They are
often debated, and may be summarised as follows: 1)
Psychiatric dangerousness is defined as the risk of acting out, of
attacking another person, in an individual suffering from a
mental disorder; 2)  Criminological dangerousness estimates
potential recidivism, or in other words the probability that
an individual will commit another offence (attacking prop-
erty or people). For greater detail, sce J. L. Senon, Dan-
gerosité criminologique : données contextuelles, enjeux
cliniques et expertaux, LInformation Psychiatrique, 2009, 85,
pp. 719-725.
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some predictive variables may be established,
detailed consideration of the criminogenic fac-
tors — endogenous and exogenous, human and
environmental — involved in each illegal act is
all-important. Clinical examination can coun-
terbalance statistical data, with the latter
providing a valuable supplement. Comple-
mentary use of these two methods can lead
the forensic psychiatric report to more per-
ceptive conclusions. For forensic psychiatrists,
this would provide a way to fulfil their new
missions, thus corresponding to “#he inescapable
triptych in which the expert’s legitimacy is grounded:
competence, objectivity and pedagogy” 13

As a result of this trend in the expert’s
mission, the same in the five countries stud-
ied, the question of responsibility (liability) is
relegated to the background. At the outset,
psychiatrists were called in to protect the
mentally ill, whereas they are now expected to
estimate dangerousness and the risk of recidi-
vism. Thus, practitioners are assigned the role
of “social control wardens”. Michel Foucault
had already exposed the obsolescence of the
issue of the person’s responsibility and its re-
placement by expertise oriented toward these
new considerations: What, then, is the role of the
psychiatrist in penal matters? He is not an expert in
responsibility, but an adviser on punishment” 14

And yet, the question of responsibility re-
mains an essential one, as it guides the deci-
sion on the outcome of the judicial procedure.
In France, article 122-1, of the Criminal
Code'5 states that a person whose discernment
was destroyed when the act was committed
should not be considered criminally liable and
the case should be dismissed; when discern-
ment is present or reduced a trial is appropri-
ate.

In Sweden, the defendant is sent to court
irrespective of whether discernment is pre-
sent. The absence of discernment affects the
nature of the sentence pronounced: a person
who has committed a crime while suffering
from severe mental disorder may not be sen-
tenced to imprisonment but should be in-
terned in a specialised facility.

In France, the introduction of the concept
of reduced discernment as conditioning atten-
uated liability further complicates analysis.
When discernment is reduced rather than de-
stroyed, individuals are diagnosed not suffi-
ciently ill as not to be liable, and not suffi-
ciently mentally healthy to be fully liable.

It may be extremely intricate for a psychi-
atrist to decide whether the person’s discern-
ment was destroyed or merely reduced when
the act was committed, especially when the

13Vincent Vigneau, First Vice President of the Nan-
terre Court of Justice, Overall résumé of the symposium
“The future of civil judicial expertise in the European
Union”, Brussels, March 16-17, 2012, organized by the
European Expertise and Expert Institute.

14 Michel Foucault, Discipline and Punish: The Birth
of the Prison (New York, Vintage Books, 1977, p. 22).

15« A person is not criminally liable who, when the act was
committed, was suffering from a psychological or neuropsychological
disorder which destroyed his discernment or his ability to control his

examination is conducted several weeks (or
even several months) after the facts.

The question of liability is even more deli-
cate for judges, who must decide between the
“half-mad and balf-liable6. The intention of the
law is to alleviate the sentence in case of al-
tered mental faculties, but in practice this may
generate stiffer punishment in case of a crimi-
nal (assises) court trial'?. This is echoed, para-
doxically, by jury members whose more or
less conscious reaction to reduced discern-
ment tends to be: “He is guilty, and in addition,
he’s mad’. Instead of attenuating the sentence,
reduced discernment often leads to a harsher
sentence.

Conclusion: towards the harmoni-
sation of expertise in Europe?

In the context of increasing debate on the
Europeanization of judicial procedures — and
therefore of expertise — this comparative study
offers an overview of forensic psychiatrists in
Europe. Following the paradoxical finding
that “zhe forms diverge” (status, institutional or-
ganisation, expertise procedures) while “zhe
substance converges” (content of the mission and
stakes), the data collected here shed light on
the possibility of going beyond the dichotomy
(national differences/European homogeneity)
so as to achieve harmonisation among proce-
dures.

Several initiatives have been developed in
Europe, such as the work by the European
Expert and Expertise Institute on the future
of judicial expertise in Europe, but conceptual
disagreements point up the difficulty in going
beyond mnational frameworks to design a
“BEuropeanization” of existing procedures.
European harmonisation presupposes the mu-
tual recognition of expert evaluations con-
ducted in other member countries, since court
decisions are — partially — based on these ex-
pert reports. How can expertise be accepted if
nothing is known of the way it was established
and of the author’s qualifications? For this
reason European harmonisation requires bet-
ter knowledge of how evaluation by experts is
performed and what national procedures exist,
an exchange of information and the definition
of shared objectives by practitioners and judg-
es throughout Europe.

Jennifer BOIROT

(enniferboirof@cesdip.fr)

actions. A person who, at the time he acted, was suffering from a
psychological or nenrops vgical disorder which reduced bis discern-
ment or impeded his ability to control bis actions, remains punishable;
however, the court shall take this into account when it decides the
penalty and determines its regime.”

Directeur de la publication

Fabien Jobard

Coordination éditoriale

16]. Grasset, Demi-fous et demi-responsables (Patis,
Alcan, 1907).

17The Cour d’assises is a court where a jury sits and that
tries the most serious crimes.
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